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CURRENT TOPICS 


Freedom of the Press 


LAWYERS can have little to add to the present controversy 
as to the rights of journalists and newspaper proprietors to 
say and write what they please within the bounds prescribed 
by the law relating to defamation, sedition, contempt of 
court, blasphemy and obscenity. Freedom of speech is an 
inalienable constitutional right according to law, but it is as 
yet an unsolved problem whether a monopoly of the organs 
of opinion constitutes a threat to this freedom, or whether, 
on the contrary, it is an attempt to curb the so-called 
monopolies that constitutes the real threat to freedom of 
speech. The lutter is still a political problem. There are, 
however, matters connected with the subject of freedom of 
speech on which lawyers can guide and correct the course of 
events. In the course of a trial at the Central Criminal Court 
on 12th July, HALLETT, J., referred to a report on the course 
of the proceedings which appeared in one London newspaper, 
and said to counsel for the prosecution: ‘‘ I suppose I have 
no power to continue this trial im camera? ’’ Counsel for the 
prosecution said that there was no such power. The judge 
said that a witness had replied in cross-examination that she 
was told that consequences would be terrible for her if she 
tried to recover certain money, and there had in fact been 
terrible consequences for her owing to the publicity which 
this had been given in the Press. Prosecuting counsel replied 
that the best reliance was to be placed on the discretion of the 
Press, which was usually properly exercised. Hallett, J., 
added that he was against restricting the freedom of the 
Press. It is a tribute to the sense of responsibility of 
journalists generally that they almost invariably accept hints 
from the Bench when unfortunate consequences of publicity 
may be expected and the public interest is not injured by an 
mission. In general, however, the lawyer will look with 
suspicion on attempts to restrain publicity. We quote with 
respectful approval from a letter to the Sunday Times of 
Mth July from Mr. W. Harvey Moore, written in another 
connection: ‘“‘ Publicity is the right of the public who are 
going to pay; it is an essential influence towards reason, 
compromise and justice on the part of the parties and their 
advocates; and great British judges have always been 
jtalous for full publicity because alike our liberties and the 
virtue, status and independence of the judicial process depend 
upon it. In the affairs of a democratic State secrecy is usually 
amatter for regret and always a matter for apology.” 


Notifications of War Damage 


Sir MALCOLM TRUSTRAM Eve, K.C. (Chairman of the War 
age Commission), announced on 8th July, 1946, a drastic 
iteration in procedure with regard to notifications of damage 
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which are belated, and therefore out of time, and urged the 
necessity for every claimant to let the Commission k now his 
views regarding the amount provisionally assessed, on Form 
Val.5, as his value payment. He also spoke of the arrange- 
ments which have been made to facilitate the rebuilding of 
cost of works houses. He said that since March, 1945, 
notifications of bomb damage had been flowing in at a steady 
average of 2,000 a week—a rate of 100,000 a year. He added 
that the pool, if ever it existed, of war damage contributions 
compulsorily subscribed by property-owners, had been drained 
dry long ago, and that every penny now spent on war damage 
repairs, or to be spent on value payments, came out of the 
National Exchequer. From 1st October, he said, the present 
method of notification would cease, and form C.1 would cease 
to be used, except for the few cases that were still “ in time.”’ 
From that date a new form, obtainable only from the regional 
offices of the Commission, would be provided by means of 
which an intending claimant would have to request the 
Commission to exercise its discretion to extend the period 
within which notification might be given. It would, inter alia, 
ask for the date, or dates, when damage occurred, and the 
date on which he first became aware of it. It would call upon 
him to set out in full the circumstances which had prevented 
him from notifying the Commission before, or the reason why 
he had not done so. Regarding the rebuilding of the 40,000 
houses for which the owners had already been told ‘the 
Commission would pay—the cost of works cases as distinct 
from those qualifying for value payments—he said that there 
was a surprising slowness on the part of owners of some of 
such houses to take advantage of what the Act offered them. 
Prices for 13,500 houses had received the Commission's 
approval. Work on the great majority of these had been 
started. A number had been completed. But they wanted 
to see the whole 40,000 wiped off their books as soon as 
possible. Details of the procedure to be followed for the 
rebuilding of a cost of works house within the rateable values 
mentioned had been published, but if any owner was in doubt 
how to set about it he should get from his local authority 
form C.L.1136C. This was the special form of application for 
a building licence for these houses, and it told everybody 
what to do. 


Eviction Orders 


No advocate can pretend to enjoy the work of obtaining 
possession orders against tenants who would suffer hardship 
through eviction, but cannot prove that their hardship is 
greater than that of their landlords as required by para. (/1) 
of Sched. I to the 1933 Rent Act. Mr. Georce D. WALLACE 
performed a public service in bringing up the subject on the 
adjournment in the Commons on 9th July. He said that at 
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the Dartford County Court 517 actions for possession were 
heard in twelve months and in twenty-two cases the verdict 
was given in favour of the tenant. In the same period at 
sromley County Court, he added, 298 actions were heard and 
in only fifteen of them did the defendant obtain judgment. 
It cannot be suggested that judges, counsel and solicitors try 
these cases with anything but the greatest of skill and humane- 
ness, but the relief which they can give is at the best of a very 
one-sided character, and in order that good results should 
ensue they need the co-operation of the local councils. Lawyers 
with experience of these cases will find it hard fully to agree 
with the followfng statement by Mr. Key, Parliamentary 
Secretary to the Ministry of Health: “I believe in the 
majority of cases the judges would certainly take the line that 
it is wrong to expect, or to take it as a basis of consideration, 
that the dispossessed tenant, if he is to be dispossessed, has a 
claim of greater priority for the provision of accommodation 
by the local authority over those who are already on the long 
lists of the local authorities.”” It would be wrong to single 
out particular judges in this matter, but it cannot be right to 
suggest that judges in the areas most affected are not aware 
of the policy of the local authorities in the matter of accom- 
modation and are not guided accordingly. The provision of 
temporary rest centres, to which some local authorities have 
felt obliged to resort, is a mere palliative, and is one of the 
strongest causes of the multiplication of applications for 
extensions of time before the coming into force of possession 
orders already made. The only short-term remedy for this 
temporary but very real social evil is to requisition more 
living-space. The power is in the hands of the local authorities, 
as Mr. Key said, and they must use it as much as and not less 
than is required. The long-term remedy—it is to be hoped 
not too long-term—is, of course, more houses. 


Crime in London 


THE figures for crime in the Metropolitan police area have 
fallen steadily since last October, according to a recently 
issued report of the Chief Cominissioner of Police. At that 
date the figure for all crime in the area was 12,550, the highest 
recorded, but in February it was 10,316, in March 11,896, 
and in April and May 11,124 and 11,032, respectively. 
Housebreaking, it is pleasing to note, is on a smaller scale 
than formerly, mainly because of increased co-operation 
between the public and the police. There is now a monthly 
average of 5,000 emergency telephone calls of 999 to Scotland 
Yard’s information room. This has increased the number 
of arrests, and in January 353 arrests followed 4,811 calls ; 
in February 397 arrests followed 4,892 calls; in March 548 
arrests followed 5,168 calls; in April 503 arrests followed 
5,302 calls ; in May 492 arrests followed 4,505 calls ; and in 
June 509 arrests followed 4,707 calls. These calls were more 
than twice the number of similar calls in the previous year 
and arrests increased over 25 per cent. Shopbreaking 
continues to be troublesome, especially since, owing to the 
shortage of goods, stolen property is quickly sold on the black 
market. There is still a problem of the shortage of men in 
the police force. None were recruited during the war and, 
when it was over, more than 2,000 regular police retired from 
the force, as well as a large number of special constables who 
were recruited for war service. The number of attestations 
is now forty-five per week, a number which it is hoped to 
increase to sixty. About 5,000 are needed within the next 
two or three years. The number must be brought up to 
20,000. 


Contempt of Court 


NEws came from Vancouver last week that when a solicitor 
‘ persisted in arguing” with a judge in a Vancouver court 
he was fined $10 for contempt of court. The solicitor replied 
that $10 would not begin to express his contempt of the court 
which fined him, and the court thereupon increased the fine 
to $50. The report does not state what the argument was 
about, but so long as it is germane to the case before the 
court the English law is more indulgent to its advocates than 
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would appear to be the case in Vancouver. Judges have 
been known in this country to express their impatience in 
various ways at the duration of counsel's argument. None 
was more polite than Lorp ELLENBOROUGH, who, on being 
asked by a barrister whether it was the pleasure of the court 
that he should proceed with his statement, replied : ‘‘ Pleasure, 
sir, has been out of the question for a long time, but you may 
proceed.”’ In Elizabeth’s days courts were sterner, for it is 
recorded that a plaintiff then was fined £10 for putting in a 
long replication, and imprisoned, “and a hole to be made 
through the replication, and to go from bar to bar with it 
hung round his neck” (Milward v. Welden, Tothill 101), 
But that was a mild punishment, for it is recorded that 
another poor wretch went to the gibbet in 1631 for throwing 
a brickbat at a judge. Whether or not the persistence of an 
advocate can be classed as contempt of court, there ar 
courts which do not unduly restrain themselves from express 
ing their contempt of the long-winded advocate, and no doubt 
there are some who would prefer an old-fashioned fine to a 
verbal lash such as that administered by CHANNELL, J., 
when he said: ‘‘ Some counsel always seem to think that a 
judge cannot understand anything unless it is repeated at 
least ten times.’’ Advocates of this type would do well to 
emulate the barrister in the Court of Appeal who, on secing 
Romer, L.]J., father of the present Romer, J., lean forward 
and, without saying a word, fix his monocle firmly in his eye, 
concluded : “‘ Oh, well, if that is what your lordship thinks, 
there is nothing more to be said,”’ and sat down. 


Maintenance Orders and Family Allowances 


A NICE point arising out of the new State system of family 
allowances in respect of children of a marriage arose on 
11th July in a case before the stipendiary magistrate at Hull, 
Mr. J. R. MacDonatp. In an application for an increase of 
the maintenance ordered by the court in respect of herself and 
her child, a married woman was met with the answer from 
her husband that next month she would receive the State 
family allowance in respect of the child of the marriage. The 
learned magistrate said that he did not think that he could 
consider that. He said: “‘ The 5s. is for the child and is in 
addition to what the husband has to pay. I have written to 
the Home Office calling attention to the point, which is likely 
to arise all over the country. I do not think it ought to come 
out of the taxpayers’ pocket. It is your responsibility.” 
With great respect, we venture to suggest that the learned 
magistrate is incorrect in concluding that family benefit is not 
to be taken into’account in assessing what is ‘ reasonable 
maintenance for her or her infant children ” within s. 4 of the 
Summary Jurisdiction (Married Women) Act, 1895. The 
husband's responsibility is lessened by the State benefit if he 
is living with his wife, and there does not seem to be any rule 
of law differentiating the position where he is living apart 
from his wife. Indeed, the authorities seem to point in the 
contrary direction, for Nott v. Nott [1901] P. 241 decides that 
where the wife is in receipt of an allowance from a relative, 
that fact should be taken into account by the court. The 
court has a discretion under s. 1 of the Married Women 
(Maintenance) Act, 1920, to order the payment of a weekly 


- sum not exceeding 10s. for the maintenance of each child of 


the marriage, and it is difficult to see the purpose of the 
granting of a discretion if it is not the taking into account of 
such external benefits as the family allowance. 


Recent Decision 


In Stanley v. Stanley on 11th July (The Times, 12th July), 
HENN CoLuins, J., held that where a wife opened a joint 
account at a bank for herself and her husband a few days 
after her marriage, that did not constitute a loan to her 
husband, but no legal bargain had been intended or created, 
the arrangement not constituting an enforceable contract, 
but being merely made in the ordinary course of the domestic 
relationship of husband and wife, and not carrying with it any 
legal obligation. 
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COMPANY LAW AND PRACTICE 


CAKES AND ALE FOR THE DIRECTORS—I 


WHETHER a company can properly make a gratuitous payment 
to an employee or the dependants of an employee or to 
directors is a question which is often occurring, and in regard 
to which it seems to me that a certain amount of misappre- 
hension exists. It does appear to be increasingly common 
for retiring directors to be voted a gratuity in the shape of 
a capital sum or a pension, or, on the sale or absorption of 
a company’s undertaking, for compensation for loss of office 
to be awarded to the company’s directors, and I think the 
tendency is to assume that as a general rule this sort of thing 
can properly be done. This is not a very wise assumption 
tv make: unlike an individual, a company cannot make 
presents when and as it thinks fit, and what the shareholders 
consider expedient or desirable does not always coincide 
with what the company may lawfully do. 

The primary question, then, in such cases is what power 
has the company to make gratuitous payments to its servants 
and officers ? This is not a question which can be answered 
simply by reference to the provisions of the memorandum of 
association ; the absence of an express power is not conclusive 
of the matter. Nor, conversely, can an express power 
be relied upon, the question really being, what does the 
law relating to companies allow to be done in this respect ? 
Well, what | think is the most recent statement of the law 
on the matter is to be found in Re Lee, Behrens & Co., Ltd. 
1932} 2 Ch. 46 (a case concerning the validity of the grant 
of a pension to the widow of a director). There Eve, J., 
after referring to the fact that an arrangement for rewarding 
long and faithful service on the part of employees is within 
the power of an ordinary trading company, said that ‘‘ whether 
they be made under an express or implied power, all such 
grants involve an expenditure of the company’s money, and 
that money can only be spent for purposes reasonably 
incidental to the carrying on of the company’s business, 
and the validity of such grants is to be tested . . . by the 
answer to three pertinent questions: (1) Is the transaction 
reasonably incidental to the carrying on of the company’s 
business ? (2) Is it a bona fide transaction ? and (3) Is it 
done for the benefit and to promote the prosperity of the 
company ?”’ Soin Hampson v. Price’s Patent Candle Co. (1876), 
24 W.R. 754, it was held that the company might lawfully 
expend a week’s wages as gratuities for their servants ; that 
was ordinarily and reasonably done in a business with a 
view to getting better work from the employees, and so in 
the end was a benefit to the company. The well-known 
passage from Bowen, L.J.’s judgment in Hutton v. West Cork 
Rly. Co. (1883), 23 Ch. D. 654, in which he explains and 
illustrates the principle, is not likely to be improved upon, and I 
make no apology for quoting at length. ‘‘ It seems to me you 
cannot say the company has only got power to spend the 
money which it is bound to pay according to the law, otherwise 
the wheels of business would stop, nor can you say that directors 
who have got all the powers of the company . are always 
to be limited to the strictest possible view of what the obliga- 
tions of the company are. They are not to keep their pockets 
buttoned up and defy the world unless they are liable in a 
way which would be enforced at law or in equity. Most 
businesses require liberal dealings. The test there again is 
not whether it is bona fide, but whether, as well as being 
done bona fide, it is done within the ordinary scope of the 
company’s business, and whether it is reasonably incidental 
to the carrying on of the company’s business for the company’s 
benefit. Take this sort of instance. A railway company, 
or the directors of the company, might send down all the 
porters at a railway station to have tea in the country at the 
expense of the company. Why should they not? It is for 
the directors to judge, provided it is a matter which is 
reasonably incidental to the carrying on of the business of the 
company, and a company which always treated its employees 
with Draconian severity, and never allowed them a single 
inch more than the strict letter of the bond, would soon find 


itself deserted—at all events unless labour was very much 
more easy to obtain in the market than it often is. The 
law does not say that there are to be no cakes and ale, but 
there are to be no cakes and ale except such as are required 
for the benefit of the company.”’ 

Bowen, L.J.’s remarks (and current shortages in the two 
commodities mentioned do not impair the vividness of his 
metaphor) are, of course, primarily directed to the question 
of a company spending its money on the giving of gratuities, 
in cash or in kind, to employees: directors are not, as such, 
employees of the company, but it is clear from Hutton’s case 
that the same principles apply to the question of the validity 
of gratuitous payments to directors. Payments over and 
above the remuneration to which they are entitled under 
the articles are not infrequently made to directors, and it 
is not always realised that as a matter of law they are 
gratuitous payments—as for example where directors have 
waived their remuneration, and in more prosperous times it 
is proposed to make up to them the remuneration they have 
foregone in the lean years ; in such cases the directors would, 
generally speaking, have no enforceable claim to their waived 
remuneration, so that though it may be paid to them in respect 
of past services and not as a casual present, it is in the eyes 
of the law a gratuitous payment. Similarly, a director who 
gives up his office as such is giving up something which the 
company can usually take away from him under the provisions 
of its articles, without paying anything in return ; in such a 
case the phrase ‘ compensation for loss of office "’ suggests 
a payment due, but it is in fact often a gratuitous payment 
because it is something which the company is under no legal 
obligation to pay : and so, too, is the case of a pension voted 
to a director on retirement. Accordingly, for such payments 
to be intra vires they must satisfy the tests I have mentioned : 
ordinarily, they are made bona fide and can without difficulty 
be said to be reasonably incidental to the carrying on of the 
company’s business, so that the substantial question is 
“are they made for the benefit of the company and to promote 
its prosperity ?”” The answer to that must depend to some 
extent on the particular facts of the case, but the general 
considerations mentioned by Bowen, L.J., are, of course, most 
relevant. A company which is generous to its directors may 
reasonably expect to benefit by increased zeal and activity 
on their part ; so it may be amply repaid ih the future if it 
makes up remuneration which has been waived, or if present 
and future directors are encouraged by seeing a director of 
long years of service rewarded over and above the strict 
limits of his rights. Such considerations may well justify 
gratuitous payments to directors as well as to employees : 
directors are not excluded from sharing in cakes and ale 
provided by the company with a view to its future 
advantage. 

It is most important, however, to observe that the considera- 
tions which justify gratuitous payments to directors operate 
only where the company is a going concern, and can clearly 
have no validity where the company is about to go ito 
liquidation ; for the real justification of such payments is 
the future benefit the company can reasonably expect to 
enjoy. This aspect of the matter requires more consideration 
than my remaining space will permit of, and I hope to discuss 
it next week. In the meantime there are one or two observa- 
tions I would like to add to what has gone before. So far 
I have been discussing the powers of a limited company to 
make gratuitous payments to employees or directors ; there 
is the further and distinct question: what is the proper 
machinery for the exercise of these powers if they exist ? 
This is a matter to be determined by reference to the company’s 
articles of association. The provision of bounty for the 
employees may well be within the powers of the directors 
under the usual article authorising directors to exercise the 
powers of the company; but gratuitous payments to the 
directors themselves will, except in the very unlikely case 
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where such payments are expressly authorised by the articles 
to be made by the directors, require the sanction of a general 
meeting ; and, indeed, if the articles fix the directors’ remunera- 
tion and say nothing about additional payments, it will be 
necessary to alter them to provide machinery for authorising 
such payments (cf. Boschoek Proprietary Co. Fuke {1906 
1 Ch. 148), or at least to authorise the payments by a special 
resolution of the company. “ Directors have no right to 
be paid for their services and cannot pay themselves or each 
other or make presents to themselves out of the company’s 
assets, unless authorised so to do by the instrument which 
regulates the company or by the shareholders at a properly 
convened meeting ” (per Lindley, L.J., in Ke George Newman 
and Co. |1895| 1 Ch. 674, at p. 686). So that if directors 
of a company which is a going concern are to be rewarded 
beyond the remuneration to which they are entitled under 
the articles, care must be taken to secure the authority of a 


SOLICITORS’ 








JOURNAL July 20, 1946 


general meeting unless the articles expressly authorise th 
directors to confer such rewards. 

I should also mention that in describing compensation to 
a director for loss of office as a gratuitous payment, I am, of 
course, referring to the case where such compensation is paid 
to a director in his capacity as such, not to the very different 
case where he also holds an executive position under a service 
agreement ; compensation for the loss of that executive 
office can be paid by the company on the different principl 
that in the particular case it is to the advantage of the company 
to get rid of the executive director, and payment of compensa- 
tion may be preferable to wrongful dismissal and the possibility 
of legal proceedings. In such a case the company may well 
be getting a present guid pro quo in ridding itself of an unwanit d 
servant : whereas compensation to a director retiring from 
his office as such—not giving up rights under a service agre 
ment—is a provision of cakes and ale, the validity of whi 
depends on the wider considerations | have mentioned. 


A CONVEYANCER’S DIARY 


CHANCERY 


CHANCERY procedure is always developing, sometimes quite 


noticeably, and sometimes less so, with the result that 
there is now a considerable element of oral tradition, 
much of which each practitioner has heard of, but with 


all of which few can be familiar. For example, it is 
certainly not apparent from reading Ord. 36, r. 36, what 
are the rights of the plaintiff's counsel as. to making 


a speech in reply at the close of a witness action in any 
Division of the Court. I understand that in the King’s Bench 
Division there is no right to make such a speech if the 
defendant calls no evidence, though even on this point two 
common law counsel whom I consulted last weck cxpressed 
different opinions. But in Chancery I myself heard the late 
Bennett, J., propound two rules which [ cannot find anywhere 
stated in print. In one of those cases the eminent leader who 
appeared for the defence had decided to call no evidence with 
the express object of “ getting the last word.” Leading 
counsel for the plaintiff made one very long speech in opening, 
and another at the close of his evidence. Counsel for the 
defence then proceeded to make his address, and, when he had 
finished, the plaintiff's leader made a third speech, and (to the 
best of my recollection) his junior followed. The learned 
judge stated, in answer to the objection of counsel for the 
defence to the third and fourth speeches for the plaintiff, as 
against a single speech of his own, that there is always a right 
of reply in Chancery. In the other case, the trial pursued its 
normal course down to the point at which leading counsel for 
the plaintiff proposed to make a speech in reply, but the 
learned judge refused to hear him, on the ground that he had 
addressed the court at the close of his evidence, and that if 
leading counsel does that, the junior must reply. In fact the 
learned junior was elsewhere, and had to be fetched hurriedly 
and make an unexpected speech. It would be most useful to 
have some authoritative statement as to the procedure at 
trials in Chancery. 

Another matter which it would be extremely difficult for 
the beginner to discover for himself concerns originating 
motions and petitions. Petitions are used for getting out of 
court funds in court amounting to more than £1,000 in cases 
where the rights have not already been declared. A fund of 
under £1,000, or one the rights in which have already been 
declared, can be dealt with on summons under Ord. 55, r. 2, 
sub-rr. (1) and (2). One gathers from the notes in the “‘ Annual 
Practice ’’ to those sub-rules and to Ord. 52, r. 16 (which 
lays down one small point as to the procedure on pe titions), 
that a petition is.the correct process for payment-out in other 
cases. But I do not know where one would find it directly 
laid down. Nor have I any idea in what other cases, except 
under the Companies Act, a petition in Chancery is the right 
process. Nor is there readily accessible a clear statement of 


the highly intricate rules as to how to settle a petition and the 
evidence in support of it. 


PROCEDURE 

Motions in actions are, familiar, as being the way 
in which one obtains interlocutory relief. The originating 
motion, on the other hand, has always been considered a 
rarity. At present, however, there is a tendency to mak 
more frequent use of it. The rule is that if a statute provides 
that an application may be made to the court, such application 
must be by originating motion unless the applicant can point 
to some provision in a statute or a rule of court enabling it to 
be made on summons. The matter has come up twice recen 
in cases on the less well-known sections of the Public Trust« 
Act, 1906 (see Re Squire |1940) W.N. 11, and Re Jans 
90 SoL. J. 320). The former of these cases is marked with an 


of course, 


asterisk in the Weekly Noles, so that it will presum bly 
not appear in the Law Reports; the latter has not even 
appeared in the Weekly Notes. It seems to me, with very 


great respect, that this scanty reporting is a mistake, especially 
as Re James arose on a subsection of the Act which had 
es merly been treated as capable of being applied on summons 

» Re Symes [1918] W.N. 68 ; 62 So. J. 403, a case treated 
mn ‘ie “Annual Practice” as correct. That this matter of 
originating motions is to be regarded seriously is evident from 
the fact that one of the learned masters commented on a 
recent originating summons drawn by me that an originating 
motien would haye been more correct. In fact, he was 
mistaken, as there was clearly a rule of court authorising such 
a case to be taken on summons. But the fault was partly 
mine in that I had not ended the body of my draft summons 
with the words ‘‘ This summons is taken out under R.S.C. 
Ord. x, r. vy.’ Even in the most straightforward case, it 
is a good plan for the ao to use this formula, since 
it forces him to look up the ‘‘ Annual Practice,” to see exactly 
which rule or enactment he is r ‘lying on to justify his inaking 
use of a summons. I am sure that we shall soon have other 
instances of this process. It is difficult to think of examples 
in the abstract. I believe, however, that an application for the 
winding-up of the affairs of a dissolved partnership under tlie 
Partnership Act, 1890, s. 39, may require such treatment, and 
other instances will occur to other minds. An originating 
motion is a most expeditious procedure, as it need occu; 
from beginning to end, only about ten days. But it is not 
really suitable for the solution of complex cases requiring a 
lot of evidence. 

Considerable confusion and uncertainty exists in regard to 
representation orders. Formerly, the position was covered in 
ordinary construction cases by R.S.C., Ord. 16, r. 32 (a) and (/). 
The effect of these two sub-rules was that if a class of persons 
was potentially interested in a fund but was difficult or 
impossible to ascertain precisely, or if it would cause 
unnecessary expense to ascertain the class and join its 
members as defendants, one member of the class was joined 
to argue the point and was the subject of a representation 
order making the decision bind the whole class. The court 
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was not bound to make the order, but often did so, to the 
satisfaction of all concerned, the saving of expense, and the 
quieting of titles. The old procedure did not enable a repre- 
sentation order to cover unborn persons, whose interests 
therefore had to be guarded by the trustees. This omission 
was rather inconvenient as the trustees’ counsel usually has 
enough on his hands in putting the issues clearly before the 
court. In this state of the law there was enacted art. 2 of 
K.S.C. (No. 3), 1945, dated 15th August, 1945, published in 
1945 W.N. (Misc.) 45. It is as follows: ‘ The following rule 
shall be substituted for r. 32 of Ord. 16: ‘32. Where in any 
proceedings concerning (a) the administration of an estate, 
(}) property subject to a trust, or (c) the construction of a 
written instrument (including a statute) it appears that any 
person (including an unborn person) or any class of persons, 
is or may be interested (whether presently or for any future, 
contingent or unascertained interest) in or affected by the 
proceedings, but cannot be ascertained or cannot readily be 
ascertained, or, though ascertained, cannot be found, the 
court or judge may, if satisfied that it is expedient so to do, 
appoint one or more persons to represent such person or class, 
and the judgment or order of the court or judge in the presence 
of the person or persons so appointed shall be binding on the 
class so represented.’’’ I have seen no explanation of the 
purpose of this provision, nor any relevant practice note. 
It has now been pointed out to me that the new rule is not 
merely a revised version of the old, in more modern language, 
and bringing unborn persons within the scope of the rule. In 
fact, since it repeals the whole of the old r. 32 (b) as well as 
r. 32 (a), its effect is to abolish the jurisdiction to make 
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representation orders on the ground of saving expense. Thus, 
it has been suggested in one case, where one class with a 
possible interest consisted of some thirty traced and identified 
persons, that no representation order could be made. It is 
said that the correct procedure in such a case is to apply by 
summons, before the case is adjourned into court, for an 
order undr k.S.C., Ord. 16, r. 9, authorising one person to 
defend on behalf of the class. Whether this arrangement 
would be an advantage remains to be seen, but I should have 
thought not, since the order is to be sought from the master 
before one knows how the case will go, instead of from the 
judge after judgment. And if r. 9 is not resorted to, the whole 
class must be joined, with colossal increases in the trouble and 
expense. I have been making inquiries in Lincoln’s Inn and 
I have found no one who professes to understand the present 
situation, and some who were unaware of the change, which 
occurred at a date when everyone was liable to be thinking of 
other things. The matter has not, so far as I can discover, 
been ventilated in open court, or, if it has, no one has reported 
the case. There is a danger, in my view, that half a dozen 
different practices will spring up, in place of a single well- 
understood one, and a reported case or a practice note seems 
urgently required. I should be much interested to learn what 
the motive of the change was. To abolish a part of a rule 
directed to encourage the saving of expense seems so extra- 
ordinary a way of celebrating V-J day as to make me wonder 
whether there may not have been a mistake. Perhaps the 
real intention was to make a new 7. 32 (a) in place of the old 
r. 32 (a), and to leave the old r. 32 (d) intact. 


LANDLORD AND TENANT NOTEBOOK 


QUITTING AS A CONDITION PRECEDENT TO RECOVERING COMPENSATION 


SECTION 1 of the Agricultural Holdings Act, 1923, which 
creates the tenant farmer’s statutory right to compensation 
for improvements, includes among the operative words : 
“he shall . . . be entitled, at the termination of the tenancy, 
on quitting his holding.”” Section 9 of the same Act, conferring 
the right to compensation for adoption of a special standard 
or system of farming, commences: ‘“‘ Where a tenant on 
quitting a holding proves Section 12 (1), dealing with 
compensation for disturbance, begins: ‘‘ Where the tenancy 
of a holding terminates by reason of a notice to quit given 
by the landlord, and in consequence of such notice the tenant 
quits the holding 

It will be observed that the prominence given to the matter 
of quitting varies in these three cases; in s. 1, the reference 
to the subject is tucked away in the middle of a lengthy 
sentence ; in s. 9 it is mentioned before anything else; in 
s. 12 it is formally expressed as one of two conditions. This 
is reflected also by the circumstance that in one case it is 
“his” holding, in the second “a” holding, and in the other 
“the” holding. 

When the Landlord and Tenant Act, 1927, Pt. I, introduced 
compensation for improvements made and goodwill attached 
to business premises, similar provisions were made. In 
the case of improvements, s. 1 (1) says: “ be entitled, at the 
termination of the tenancy, on quitting his holding ’’; the 
same wording as that used in s. 1 of the Agricultural Holdings 
Act, 1923, while s. 4 (1), dealing with compensation for 
added goodwill, speaks of ‘ at the termination of the tenancy 
on quitting his holding ’’( no comma this time). 

In order, then, to appreciate the exact importance of the 
quitting in each case, it is pertinent to inquire of what 
precisely it is a condition. For it must be remembered 
that there are, as a rule, several stages in the recovery of 
compensation, to which I will refer later. 

In the case of agricultural improvements, the quitting tenant 
becomes entitled ‘‘to obtain from his landlord . . . such 
sum as fairly represents the value of the improvement to an 
incoming tenant.” In the case of value increased by the 
adopting of a standard or system “the arbitrator shall 
award ”’ compensation to the quitting tenant. When, in the 


case of compensation for disturbance, the tenant quits in 
consequence of notice to quit, “ compensation for disturbance 
shall be payable by the landlord ...’’ Thus, the subject 
of the sentence containing the actual provision is variously 
the tenant, the arbitrator, and the compensation. Both the 
enactments creating rights for compensation for business 
premises in the Landlord and Tenant Act, 1927, make the 
quitting tenant the subject : “a ‘or “the ’’) tenant shall 
be entitled . . . to be paid by his landlord compensation . . .”’ 

I think that there is only one decision interpreting a 
provision as to quitting, and that was, it so happens, on that 
in s. 12 (1) of the Agricultural Holdings Act, 1923, the only 
case in which the provision is clearly expressed as a condition 
of compensation being payable. And the decision, that of 
Mills v. Rose (1923), 68 Sor. J. 420, actually concerned the 
element of causation which is peculiar to the provisian for 
the case of compensation for disturbance : where the tenancy, 
ete., terminates by reason of a notice to quit given by the 
landlord, and in consequence of such notice the tenant quits 
the holding, etc. The point raised was whether a tenant, 
who apparently did not believe that “ all farewells should be 
sudden, when forever,” and who had lingered on until 
ejectment proceedings had resulted in judgment and judgment 
in execution, was within the scope of the enactment. It 
was held that he was, judgment and execution being treated 
as mere links in the chain of causation. 

In every case some notification of his claim by the tenant 
is also a condition of obtaining compensation ; though the 
degree of formality required may be said to vary. The 
Agricultural Holdings Act, 1923, s. 16 (2), provides that 
particulars must be given by the tenant to the landlord 
before two months after the expiration of the tenancy ; various 
authorities have shown that no special form is called for, and 
they may even be given verbally (Jones v. Evans | 1923 
1 K.B. 12, C.A.; the consideration that the claim would be 
extinguished weighed with the court when so interpreting the 
subsection) ; but apart from this, some improvements require 


. written notice, some written notice and consent given before- 


hand, and written notice of intention to claim before termina- 
tion of the tenancy is essential in the case of improvement 
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by adopting standard or system; while he who proposes 
to claim for disturbance must notify his intention in writing 
at least one month before such termination. In the business 
premises cases, improvements require previous notification, 
with specification and plan, and both in the cases of improve- 
ments and goodwill somewhat elaborate claims have to be 
made “in the prescribed manner ’’ within specified periods 
of the termination of the tenancy. 

The way in which the defining of these periods is carried 
out draws attention to one difference between tenancies of 
agricultural holdings and tenancies of holdings to which 
Pt. I of the Landlord and Tenant Act, 1927, applies: the 
former can terminate only by notice to quit, while the latter 
may terminate either by notice to quit or by lapse of time. 
And anyone inclined to think about compensation for business 
tenants in terms of compensation for tenant farmers will 
do well to guard himself against falling into certain errors. 
It is clear that in all cases quitting is a condition precedent 
to the recovery of compensation; and that some sort of 
preliminary notification of intention is also a_ condition 
precedent. But whether such preliminary notification must 
or merely may be given before quitting varies according 
to circumstances, and a further difference between the two 
statutes is that in one sub-variety of case the Landlord and 


Tenant Act, 1927, provides for the compulsory grant of a 
July 15.—On 15th July, 1756, the Gray’s Inn _ benchers 


‘ordered that the several walks in the lower and upper Walks 
gravelled where wanting, and that a new 


be turned and new 
quickset hedge be planted under the wall next Bedford Row, 
and that the mud wall and ditch next the King’s Road [now 


Theobald’s Road| be cleansed and repaired and that the breadth 
of the said ditch from the east end of the King’s Road to the 
west end thereof be taken by two fit and indifferent persons. 
Ordered that no one be suffered to walk on the slopes or grass 
plots in the Walks and that no children be admitted into the 
Walks, except with proper persons to take care of them, and that 
no dogs be suffered in the Walks nor any thoroughfare into Gray’s 
Inn Lane, and that this order be printed and put up at the great 
gates in the Walks.’’ It was also ordered that the Hall plate be 
entered at the Excise Office and the duty paid thereon. This 
consisted of two tankards, four sauceboats, four candlesticks, two 
large bowls with covers, a goblet, an ewer, eighteen tablespoons, 
one soup spoon and two marrow spoons, six salts, three castors 
and an orange strainer, two salvers, a monteth and a large dish. 
The Communion plate consisted of two flaggons, two chalices 
with covers, one patten and two basins. 

In his delightful circuit book the late Mackinnon, 


* The lodgings 


July 16. 
L.J., describing the Assizes at Beaumaris, wrote 
were a small, old-fashioned villa at the corner of the terrace on the 
sea front. The carriage, to drive the few yards to the court, was 
a Victorian barouche drawn by the two funeral horses of the town. 
There was a faded photograph on the piano in the drawing-room 
of the lodgings, which showed Lord Kussell of Iillowen in his 
robes descending the steps on Monday, 16th July, 1900. Awaiting 
him, at the bottom of them, was the same vehicle, and, I suspect, 
the same horses that awaited me on 25th January, 1926.’ (That 
was Russell’s last circuit. Within a month he was dead.) 


July 17.— In the eighteenth century gaol fever was a constant 
menace in the criminal courts, and in 1772 the Assizes for 
Hampshire were adjourned from 17th July to 2nd September, 
because of an infectious distemper in Winchester Prison. 

July 18.—On 18th July, 1711, Peter Cartwright was hanged 
at Tyburn after taking part in several notorious robberies. 

July 19.—Joseph Johnson picked pockets as a child and later 
cheated porters and errand boys into letting him take the goods 
with which they were entrusted. He was transported to America 
but returned to England and took up a new kind of fraud 
Disguised as a gentleman he would ride into the country with an 
accomplice acting as his servant. Putting up at an inn, he would 
send for some rich farmer, explain that he had decided to buy 
a valuable estate in the neighbourhood but that he had not 
brought sufficient money for the deposit and ask for the loan 
of the amount, leaving some counterfeit jewellery as security. 
When he was sixty he returned to pocket-picking in London, 
disguising himself in elegant clothes. He was finally caught in 
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new lease. In such a case, it might, of course, seem rather 
absurd if the tenant had to quit and move in again. 

It was held in Cave v. Page (1923), 67 Sox. J. 659, that 
notice of a claim for disturbance given by an ex-tenant two 
days before ejectment was ineffectual ; the notice in such a 
case was, as mentioned, to be given one month before the 
tenancy ends, not before the tenant quits. But in business 
premises cases the periods for the prescribed form claims are, 
in the case of a tenancy terminated by notice, a month after 
service of the notice to quit ; in other cases, not more than 
thirty-six months nor than twelve months _ before 
termination. Now, while an agricultural holding tenancy, 
not only terminates by notice to quit only, but also requires 
a twelve months’ notice to quit, Pt. I of the Landlord and 
Tenant Act, 1927, may apply to as humble a holding as a 
weekly tenancy. It is difficult to say whether a weekly 
tenant who notified his claim after expiration of notice to quit 
but within one month of receiving that notice could be 
met with the Cave v. Page objection that only a tenant, and 
not an ex-tenant, can make such a claim; and while, if lhe 
should desire to claim a new lease, quitting is not a condition 
precedent, and application must be made to the tribunal 
within two months of his serving notice (s. 5 (2)), it would 
seem that he has no right to remain on the premises pending 
decision of his application. 


YESTERDAY 


the act of attempting to change a stolen banknote. 
hanged at Tyburn on 19th July, 1738. 

July 20.—Charles Hopwood, one of the twelve children of 
London solicitor, was born at 47 Chancery Lane, on 20th Jul 
1829. He went to the Bar and in 1886 became Recorder of 
Liverpool. He collaborated in “ Hopwood & Philbrick’s 
Registration Cases,” and ‘‘ Hopwood & Coltman’s Registration 
He sat in Parliament and was described as “‘ the last of 
those Liberals who were all for freedom—freedom from being 
made good or better as well as freedom from worse oppression ; 
freedom from state control; freedom from the tyranny of the 
multitude, as well as from fussy meddlesome legislation.”’ He 
died in 1904. 

July 21.—On 21st July, 1753, “the Master of the Marlow 
stage coach was tried before two justices of the peace and fined 
{20 for driving his coach on a Sunday.” 


less 


He was 


Cases.”’ 


BIGAMY 

The increase in the number of bigamy cases has lately attracted 
some public attention. At the Glamorgan Assizes Wrottesley, | 
lately told a man of good character just convicted that there wer 
plenty more like him in the calendar “‘ because the Government 
does not take the least interest to try to prevent these things.” 
In another observed that ‘‘a man can always walk in 
and get married and nobody seems to take any interest as to 
whether he is already married or not.’’ Somewhere in the Hom: 
Office there is a plan to abolish bigamy by recording all marriages 
on the birth entries of the parties at Somerset House. It would 
be imprudent of any advocate pleading in mitigation to adopt the 
argument a young counsel once presented at Perth, that t! 
frequency of the crime should be regarded as a palliative. In 
that case Lord Cockburn “It appears to me that tly 
learned counsel’s statement ought to be regarded as the vei 
opposite of a plea in mitigation and, seeing that bigamy is so 
common, instead of six months’ imprisonment, I think we ought 
to give eighteen.”’ Perhaps the Irishman who had gone through 
the marriage ceremony with four different women was wise! 
telling the court that he was trying to get a good one. 


Case he 


said : 


INVOLUNTARY BIGAMISTS 


Bigamies are not always deliberate. There was once a 
gentleman who, having obtained a decree nist for divorce, was 
so anxious to marry another lady that he arranged for the 
ceremony to take place at 1 o’clock on the very day when the 
decree absolute was to be pronounced. Now, for some reason 
the decrees absolute were not dealt with, according to expectation 
in the morning, and after the luncheon adjournment a clerk of his 
solicitors, who happened to be in court, heard the list being gone 


through then, and when the relevant case was read out a counsel 


got up to intimate intervention on behalf of the Queen’s Proctor. 
The divorced wife had alleged improprieties between her husband 
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British Home for 
Incurables, Streatham 


(of the Middle Class) 


35 menand women 

—allofthem 
Middle Class people—who 
have had the misfortune 


to contract incur- 
able diseases are 
cared for. Some 
of them are in 
our home at 
Streatham; others, 
able to be with 
friendsorrelatives 
are provided with 
pensions for life. 


them are largely depen- 
dent on us for help and 
the necessities of life. 











Present conditions have 
increased our costs 
and we appeal for help 
to enable us to maintain 


our vital work 
of mercy amongst 
a class which, in 
the ordinary way, 
is unprovided for 
when misfortune 
overtakes them. 
Donations, sub- 
scriptions and 

will never be 


more welcomethan 
to-day, and will be grate- 
fully received. 


BRITISH HOME FOR INCURABLES 
STREATHAM, S.W.16 


Patroness : Her Majesty the Queen. 
Secretary’s Office: 73 CHEAPSIDE, E.C.2. Telephone: CITY 2184 








HOW you can help 


A, 
cs se 





KG.F.S 


When your clients seek your 
advice on the allocation of 
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of both Navies and it is officially recognised by the 
Admiralty and Minister of Transport. 
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and the lady she had heard he was to marry. The news cast a 
decided cloud over the celebration of what had begun as a wedding 
but turned out to be a bigamy. Fortunately, the situation was 
eased by the pronunciation of the decree absolute when the first 
wife’s charges proved to be groundless. The famous Duchess of 
Kingston can be set down among the involuntary bigamists, 
since she believed she had rid herself of her first husband by a 
collusive suit of jactitation of marriage in the Ecclesiastical Court, 
resulting in a decree forbidding him to assert that there was such 


a marriage. [-arl Russell, the grandson of Lord John Russell, 


COUNTY COURT LETTER 


Injuries to Boy in Street Accident 


In Drennan v. Barlow, at Chesterfield County Court, the claim 
was for damages for negligence. The case for the plaintiff 
(suing by his father as next friend) was that on the 16th January, 
1945, he was knocked down, near his home, by a lorry owned by 
the defendant, who was a haulage contractor. The plaintiff 
sustained a fracture of the left leg, lacerated head wounds, 
bruises and shock. He was given treatment at Chesterfield 
Royal Hospital. The defendant admitted liability. By consent, 
His Honour Judge Willes gave judgment for the plaintiff for 
£79 19s. 6d, as damages and costs. An order was made for 475 
to be invested for the benefit of the plaintiff, and for /4 19s. 6d. 
to be paid out forthwith. 


Warranty of Puppies 

In Noad v. Whitton, at Trowbridge County Court, the claim was 
for {14 14s. as damages for breach of warranty and /14 for 
feeding and maintaining two bitch cocker spaniel puppies. 
The plaintiff's case was that he wanted the puppies for breeding 
purposes, and bought them on the representation that they were 
pedigree. Two guineas were paid in advance, and, when the 
puppies were born, the plaintiff took delivery and paid the 
balance of twelve guineas. The certificate of pedigree was not 
forthcoming, and the plaintiff returned the puppies and asked 
for his money back. This was repaid by cheque, but the 
defendant stopped payment, and sent the puppies back to the 
plaintiff. The defendant’s case was that he explained that he 
had not got the pedigree, but the plaintiff, being interested, chose 
two puppies from the whelp. The defendant subsequently 
obtained the pedigree of the bitch, but not of the dog. On being 
returned to him, the puppies were covered with fleas and had 
worms. By consent, His Honour Judge Kirkhouse Jenkins, 
K.C., gave judgment for the plaintiff for 421, payable at £2 a 
month, the plaintiff undertaking to sell the puppies and to deduct 
the proceeds from the £21. 


Validity of Municipal Election 

In a recent case at Walsall County Court an application was 
made under the Ballot Act, 1872, for an order for a recount of 
the votes cast in the municipal by-election at Bilston on the 
5th December, 1945. The Unionist candidate had been declared 
elected by 942 votes to 931. The application was made on behalf 
of the Labour candidate, whose evidence was that a packet of 
twenty votes for him had apparently been overlooked. No 
reflection was cast upon his opponent or any of the officials, but 
the applicant believed a mistake had been made. In the excite- 
ment of the moment, he had omitted to ask for a recount at the 
time. The evidence of the applicant’s opponent was that he 
was not afraid of having the ballot boxes reopened. His Honour 
Judge Finnemore granted the application, limiting the recount 
to the ballot papers only. The counterfoils would not be 
included, thereby maintaining the secrecy of the ballot. 


Definition of ‘‘ Reasonable Requirement ” 

In White v. Shelley, at Trowbridge County Court, the claim was 
for possession of a cottage at Frome. The plaintiff's case was 
that he had bought the cottage in 1929, and his present farm in 
1945. He had thirty head of cattle on 90 acres, and required 
the cottage for a cowman, who now had to travel 23 miles to work. 
A certificate had been granted by the Somerset War Agricultural 
Committee. The application was not due to the fact that the 
defendant’s daughter had refused to become engaged to the 
plaintiff. The case for the defendant (who was aged seventy-seven) 
was that the plaintiff had never mentioned that he required the 
cottage while the defendant’s daughter was friendly with the 
plaintiff. The application was due to the plaintiff's vindictive 
attitude owing to the termination of the friendship. His Honour 
Judge Kirkhouse Jenkins, K.C., was satisfied that the plaintiff 
reasonably required the cottage as alleged. An order was made 
for possession in fourteen weeks. 
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fell into the same category. Having first married a wife who 
admittedly made life together impossible, he fell in love with 
another lady and, as English divorce law provided no remedy for 
the matrimonial wrongs he had suffered, he sought relief in the 
United States, resided there for a period which he was advised 
was sufficient to establish domicile, secured a decree of divorc: 
and married again on the following day. The Countess retaliated 
by securing a divorce in the English courts in 1901 on the ground 
His subsequent trial before his peers i 
pageantry. 


of bigamous adultery. 
still remembered for its archai 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
consequence thereof. All questions must he typewritten (in duplicate), addressed to the Editorial 
Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriler, 
and a stamped addressed envelope. 

Trustee Investment—KEMAINDERMAN’S REQUEST 

Q. A and B are trustees of a fund of which C is to enjoy the 
income for life, with remainder, i.e., capital and income, to 1). 
D maintains that he can compel A and B to realise part of the 
fund so as to provide two-thirds of the purchase price of a house 
which D wishes to purchase. D also maintains such a cours¢ 
cannot result in any harm to C as he (D) will be paying interest 
on the loan which will replace the lost income and, apart from 
this, that the trustees have the security of the house. Is D right 
and, if so, under what authority ? 

A. It is not known what authority D has for the suggestion 
that he can insist on the advance of part of the trust money on 
a mortgage of a house to be bought by him. It is, of course 
entirely in the trustees’ discretion, unless there is a provision in 
the trust instrument directing the trustees to make such a loan. 
On the other hand, the trustees will incur no liability if they 
exercise their discretion and follow the conditions laid down in 
the Trustee Act. Probably, however, no trustees would feel 
justified in advancing two-thirds of the price which is ‘now 
realised for a house with vacant possession, and probably no 
conscientious valuer would recommend the advance out of trust 


moneys. 
Binding over by Justices 

Q. In a case of simple larceny, the justices decided to convict 
and imposed a fine of £5, in addition to which penalty the 
prisoner was bound over in the sum of 410 for one year to be of 
good behaviour. This, apparently, is common practice in thi 
district, but the writer queried the justices’ power to bind « 
after imposing a fine, as it seemed to him that the justices wer 
in fact, reserving to themselves the right to increase the penalty 
already imposed. Stone’s Justices’ Manual is not very clear 
on the point, and says that the procedure of binding over can be 
used where the justices think that no penalty or a nominal 
penalty only should be imposed. As this case concerned larceny 
of a wrist watch valued at 45 and the prisoner had recet 
served three years’ penal servitude for robbery with viole: 
it might be said that the /5 was only a nominal penalty. 

A. The justices have a wide discretion in the matter of bind 
over. On the facts set out in the query, it cannot be said thiat 
the justices have exceeded their jurisdiction 


4a 


Intestacy APPROPRIATION OF AN EQUITABLE INTEREST IN I’ 
SATISFACTION OF THE Wipow’s SETTLED MOIETY OF RESID 

O. A died intestate, leaving a widow and five children all 
full age. At the time of his death (1945), deceased heid cert 
real property as tenant in common jointly with another. Becaus 
of the income from this real property, the administrators ar 
desirous of retaining deceased’s interest as part of the h 
residue in which the life interest. Will you pl 
say how this half-share in the real property should be dealt 
Is it necessary for the administrators to vest the interest 
themselves as trustees ? 

A. It will be appreciated that this is but an equitable inte: 
We think it will be sufficient if the administrators write t« 
widow advising her that, subject to her approval, they propost 
to appropriate this equitable interest to meet her settled shar 
of residue, placing thereon the value of 4X. Her consent 1s 
(Administration of Estates Act, 1925, s. 41 (1 
proviso (ii) (b)). On the receipt of her consent the matter \ ill, 
in our opinion, be sufficiently in order. As and when the office 
of administrator ceases to exist, and the administrators in fact 


Mi idow has 


necessary 


become trustees, they will hold the equitable interest upon the 


appropriate trusts, automats« ally 
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Town and Country Planning Law. By Koin C. Mekie, B.L., 
and Harotp Bb. WIiLitaAms, LL.D., of the Middle Temple, 
Barrister-at-Law. 1946. London: E. & F. N. Spon, Ltd., and 
Kyre & Spottiswoode (Publishers), Ltd. 37s. 6d. net. 


rhe recent Town and Country Planning Acts represent, in 


the opinion of the authors, a revolutionary change in the law of 
the country. They have placed in the hands of local government 
and the executive the most far-reaching powers over the interests 
in property of every freeholder and leaseholder, and the authors 
feel that unless it is made plain that there has been a fundamental 


change in outlook on the rights of property, a full appreciation 
of the Town and Country Planning Acts is not possible. The 
subject has rapidly become so specialised that it was desired to 
produce a handbook which would be intelligible to the layman 
as well as to the lawyer. 

The authors, who have succeeded most admirably in their 
task, have endeavoured to write a new type of book. Instead of 
annotating the Acts section by section, they have included the 
Acts as a whole (together with the most recent relevant statutory 
rules and orders) in an appendix, and have made the substantive 
part of their book into a series of chapters on the various aspects 
f Town and Country Planning, bringing together all the provisions 
relevant to the topic under discussion, and keeping the matter 
keyed to the statutes by means of a marginal table running 
right through the work. The profound knowledge of the Acts 
possessed by the authors is shown in the selection and arrangement 
of their topics. After a very brief general outline, they bring 
together the cighty-five definitions scattered throughout the 
\cts so as to form a judicial dictionary of the whole. They then 
deal in turn with authorities, schemes, interim development, 
areas of extensive war damage, acquisition, compensation and 
betterment, etc., and add a separate part of the work on statutory 
indertakers. They deal comparatively with the old and the 
new statutory provisions, and also with the position in England 
nd Scotland. And they have so carefully integrated the orders 
with the statutory provisions, as well as printing them in full, 
that the joint effect of all legislative provisions on any point 
can be studied together and studied quickly. 

lhe authors are to be congratulated on a real addition to the 
literature of this difficult and important subject. 


The Principles of Town-Planning Law. By J. CHARLESWORTH, 
LL.D., of Lincoln’s Inn, Barrister-at-Law, Recorder of 
Pontefract. 1946. London: Stevens & Sons, Ltd. 10s. 6d. 
net. 
flown and country planning is a very complicated subject. 

It began with the Acts of 1932 and 1944, which, taking up as they 
do some ninety-nine pages of King’s Printer copy (apart from 
all the statutory rules and orders and departmental explanatory 
instructions already issued in connection therewith), should 
provide ample material for the attention of the legal profession, 
is well as of architects, surveyors and estate agents, for many 
years to come. The learned author of the compact and well- 
arranged volume before us has endeavoured with marked success 
to provide a clear guide to the practical working of this legislation 
which should be of great assistance to everyone except the 
experts, who will have to acquire the complete information to 
be found only in the larger works published on the subject. 
The whole subject is traversed, from the making of ‘“ schemes ”’ 
to their adoption through the stages of interim and general 
development, special regard being given to war-damaged and 
badly laid-out areas. The acquisition of land and assessment of 
ompensation, with the complexities involved in obtaining 
compulsory purchase orders, are clearly dealt with, as is also 
the subject of betterment (except in so far as that remains 
held up by the inability of the Government to find a ‘‘ suitable 
lormula ” for simplification) ; and the volume includes a very 
excellent review of housing, a general acquaintance with which 
is, of course, most essential to a proper understanding of the full 
implications of town-planning law. 


ss 
OBITUARY 
Mr. G. S. CLAYTON 
Mr. Geottrey Shaw Clayton, solicitor, of Messrs. 
Clayton & Clayton, solicitors, of Newcastle-on-Tyne, 
recently, aged sixty-seven. He was admitted in 1903. 
Mr. E. W. HOBBS 
Mr. Ernest William Hobbs, solicitor, of Messrs. E. W. Hobbs 
and Greenwood, solicitors, of Brighton, died on Monday, 
Sth July, aged eighty-one. He was admitted in 1899, 


Bramwell, 
died 
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= 
NOTES OF CASES 
HOUSE OF LORDS 
Berkeley v. Berkeley 
Viscount Simon, Lord Thankerton, Lord Porter, Lord Simonds 
and Lord Uthwatt. 21st June, 1946 
Will—Annuity bequeathed tax free by will made before 3rd 

September, 1939—-By codicil of 1940 priority of annuities varied 

and additional property charged—-When provision ‘‘ mad 

Meaning—Finance Act, 1941 (4 & 5 Geo. 6, ¢. 30), s. 25 (1 

Appeal from a decision of the Court of Appeal (89 SoL. J. 93). 

The Finance Act, 1941, by s. 25 (1) provides: “... any 
provision, however worded, for the payment... of a stated 
amount free of income tax being a provision which : (a) is 
contained in any will or codicil ; (b) was made before 
the 3rd September, 1939 ; and (c) has not been varied on or aftet 
that date, shall, as respects payments falling to be made during 
any year of assessment, the standard rate of income tax for 
which is 10s. in the /, have effect as if for the stated amount 
there were substituted an amount equal to twenty twenty-ninths 
thereof.’’ The testator by his will dated the 10th November, 
1936, gave to his wife, to his stepdaughter and to his executors 
annuities free of income tax at the standard rate. By a codicil 
dated 3rd December, 1938, he gave to his wife “an annuity of 
such an amount as may in any or every year after my death be 
required to make up to the total sum of /5,000 clear of all death 
duties and income tax the annual net income to be received by 
her until my said will . and under my marriage settlement.” 
By a codicil dated the 14th September, 1940, he provided that 
the annuity pavable to his wife was to be paid in priority to 
all other annuities and the annuity payable to his stepdaughter 
was to be payable in priority to all other annuities other than 
the annuity payable to his wife. He further charged these 
annuities on certain specific properties. He expressly confirmed 
his will. The testator died in 1942. This summons raised the 
question whether s. 25 of the Act of 1941 applied to the annuities. 
Cohen, J., held it did not. The Court of Appeal reversed this 
decision. The testator’s widow appealed. 

VISCOUNT SIMON said that four propositions were advanced in 
support of the contention that s. 25 had no application to the 
widow’s annuity. First, it was contended that a_ provision 
contained in a will was not ‘‘ made ”’ 


within the meaning of s. 25 
until the moment of the testator’s death; secondly, it was 
contended that the provision must be treated as made at the 
date of the fourth codicil, as that codicil confirmed the will and 
earlier codicils ; if those propositions failed, it was thirdly 
contended that the provision was not for the payment of “a 
stated amount’; fourthly, it was contended that the provision 
had been varied by the fourth codicil. The, Court of Appeal 
reached a conclusion adverse to the annuitant on each of the 
four propositions. He would agree with the court as regards the 
last three, but he had come to the conclusion that the first 
was correct. The crucial question was the meaning of 
the phrase “any provision however worded.”’ It might mean 
the words which defined a benefit or it might mean the henefit 
conferred by a document or oral contract. If it bore the first 
meaning, it was to be found in the language of the document o1 
oral contract and was necessarily of the same date, being in 
effect equivalent to a clause. If it meant the second, its date 
would be the date when the benefit was conferred. He had 
come to the conclusion that ‘“‘ any provision however worded ”’ 
must be understood in all cases to refer to a benefit conferred 
and not to the words conferring it. The result was that Farwell, J., 
was right in In ve Waving [1942) Ch. 309; 86 Sor. J. 310, in 
holding that a will was made at the date of the testator’s death 
The appeal should be allowed. 

Lorp THANKERTON, LorD Simonps and Lorp UtHuwartt 
agreed in allowing the appeal on the ground that the provision 
was not “ made ”’ until the death of the testator. 

Lorp PorTER, concurring in allowing the appeal, said that he 
agreed with the view of the Court of Appeal in /n ve Waring 
supra. The second question was, what was the document in 
which the provision was contained. In a series of cases since 
the Wills Act it was held that the general rule was that a will o7 
codicil was made at the date when it was confirmed by a codicil 
of later date. That rule must prevail and disposed of the case. 


“6 


CouNSEL: Neville Gray, K.C., and Wilfrid M. Hunt ; David 
Jenkins, K.C., and J. H. Stamp ; M. Gravenor Hewins. 
Soticitoks: [ield, Roscoe & Co. Garrard, Wolfe & Co 


Culross & Co. 
[Reported by Miss B. A. BickNneLt, Barrister-at-Law.} 
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COURT OF APPEAL 
Andrew v. Baker 


Scott and Tucker, L.JJ., and Evershed, J. 
26th March, 1946 


Landiovd and tenant—Rent restrictions—‘ Greater hardship” 
Tenant employed by local authority—Assumption by judge that 
alternative accommodation would be made available by authority 
Rent and Mortgage Interest Restrictions (Amendment) Act, 1933 
(23 & 24 Geo. 5, c. 32), s. 3 (1), Sched. I, parva. (h). 


Appeal from a decision of His Honour Judge Cave, sitting at 
Bournemouth County Court. 


The plaintiff landlord needed possession of her house on the 
grounds of existing hardship under which she was suffering. 
rhe tenant, who had children, would suffer hardship if an order 
were made. As, however, he was an employee of the local 
authority, the county court judge assumed that his employers 
would find accommodation for him, and on that assumption 
made an order for possession. There was no evidence before the 
court that alternative accommodation would certainly or even 
probably be made available for the tenant by the local authority. 
The tenant appealed. 

By s. 3 (1) of the Rent and Mortgage Interest Kestrictions 
\mendment) Act, 1933, no order for possession of a controlled 
dwelling-house shall be made ‘‘ unless the court . has power 
so to do under the . First Schedule to this Act .” That 
schedule empowers the court in certain circumstances to make an 
order for possession where no alternative accommodation is 
offered to the tenant, “‘ Provided that an order shall not 
be made... if the court is satisfied that greater hardship 
would be caused by granting ... than by refusing ”’ an order. 

scott, L.J., said that s. 3 (1) of the Act of 1933 by para. (6) 
placed on the county court judge an obligation to be really 
satisfied that the suitable accommodation was or would be 
available for the tenant. He had taken a wrong view on the 
question of alternative accommodation. He said that he was 
convinced that the local authority employing the tenant could 
find accommodation for him, and that if they did not do so it was 
their look out. No evidence was, however, before the judge 
whether the local authority had, or were likely to have, any 
accommodation available for the tenant. There was hardship 
on both sides, and the judge clearly came to the conclusion that 
the scales were weighted in favour of the landlord because of his 
(the judge’s) views about the provision of alternative accom- 
modation by the loca] authority. He was not, however, entitled 
to take that into account, for he had no evidence on the matter. 
rhe judgment for the landlord must be set aside, but if the 
circumstances changed at any time the landlord could take fresh 
proceedings under s. 3 (1) of the Act of 1933, in order to satisfy 
the court on evidence that the balance of hardship made it right 
to grant her possession, 


Tucker, L.J., and EversHED, J., agreed. 


COUNSEI Ronald Hopkins ; Sandlands, K.C., and Willett. 
SoLicitoRs : Walmsley & Stansbury, tor Marshall Harvey and 
Dalton, Bournemouth ; Woodcock, Ryland «& Co., for Preston and 


Redman, Bournemouth. 


Reported by R. C. Catburn, Esq., Barrister-at-l 
CHANCERY DIVISION 
Chase National Executors and ‘Trustees 
Corporation v. Fry 
Kkomer, J. 15th May, 1946 
abroad 


In ve Fry; 


L:mergency legislatton—Donor resident 


transfer in favour of donees in England—Consent of Treasury 
not obtained to transfer before donor’s death—Imperfect gift 
Defence (Finance) Regulations, 1939 (as amended S.R. & O., 
1940, No. 1254), reg. 3A. 


Adjourned summons. 


executes share 


The testator was domiciled in Florida, U.S.A. He held shares 
in L, Ltd., an English company. On 22nd November, 1940, he 
signed a transfer to his son F of 2,000 of his ordinary shares and 
he signed a transfer of 1,058 ordinary and 280 preference shares, 
being the balance of his holding in L, Ltd., to C, Ltd., a private 
company, the shares of which were vested in him and his family. 
The Defence (Finance) Regulations, 1939, by reg. 34, sub-cl. (1) 
prohibited the transfer or acquisition of any interest 1n securities 
without the permission of the Treasury, unless the Treasury, or 
persons authorised by them, were satisfied that no person 
resident outside the sterling area had any interest in the 
securities. Sub-clause (4) prohibited the entry of any transfer 
in any register in which the securities were registered unless, in 


soLticrTroers’ 
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effect, the provisions of sub-cl. (1) were satisfied. The transfers 
executed by the testator fell within reg. 3a and accordingly 
applications were made to the Treasury for licences sanctioning 
the transfers. Various forms were filled in and a memorandum 
of questions was answered by the testator. The testator, how- 
ever, died on the 22nd October, 1941, before the necessary 
licences were obtained. By this summons the executors of thi 
testator asked whether they ought to execute confirmatory 
transfers of the shares in favour of F and C, Ltd. 

RomMER, J., said that it was conceded that F and C, Ltd., wer 
to be regarded as volunteers. The case accordingly was on 
where a person having formed the intention to make a gift had 
died before that intention had been fully and completely 
implemented. The law applicable was stated by Turner, L.J., in 
Milroy v. Lord (1862), 4 De G.F. & J. 264,274. F and C, Ltd., had 
not acquired at the date of the testator’s death the legal title to 
the shares, because the transfers had not been registered 
L, Ltd. Had they, however, arrived at the position which 
entitled them, as against L, Ltd., to be put on the register of 
members ? Having regard to the Defence (Finance) Regulatior 
it was impossible to answer that question other than in the 
negative. The requisite consent of the Treasury had not been 
obtained, and, in the absence of it, L, Ltd., was prohibited from 
registering the transfers. It was impossible to hold that the 
transferees had either acquired a legal title to the shares in 
question or the right to be clothed with such legal title. As no 
question of trust arose, he had to consider whether there had been 
a complete gift of an equitable interest in the shares. It was 
said that the testator had done everything he could to divest 
himself of his legal and equitable interest, and that, even if he 
failed to succeed in his purpose so far as the legal estate was 
concerned, he must be regarded as having passed to the donces 
his equitable interest (Jn ve Williams |1917) 1 Ch. 1, at p. 8, per 
Warrington, L.J.).. Regulation 34 prevented effect being given tu 
this argument that a complete equitable assignment had _ been 
effected. The interest acquired by the assignees was “ an 
interest in securities ’’ within reg. 3A; and inasmuch as the 
were prohibited from acquiring such an interest, except with thi 
permission of the Treasury, the court could not recognise th 
claim to such an interest where the consent of the Treasury was 
never given. There was no principle which enabled him to sa\ 
that F and C, Ltd., were entitled to the shares. 

CounseL: J]. W. Brunyate ; Humphrey King ; A. H. Droop 
I. M. Winterbotham ; M. O’C. Stranders. 
Linklaters & Paines ; Ellis 
Scott. 

[Reported by Miss B. A. Bicknet, Barrister-at-Law. 


KING’S BENCH DIVISION 
Flatman v. Light and Others 
Lord Goddard, C.J., Humphreys and Singleton, J J. 
, Ist May, 1946 
Plea of autrefois acquit—Unlawful possessio 
Subsequent charge of larceny of sam 
Metropoutan Police Courts Act, 1839 


, Bickersteth & ¢ 


DOLICITORS : 
Hancoc k © 


Criminal lau 
ywods—-Charge dismissed 
goods —Validity of plea 

2 & 3 Vict. c. 71), s. 24. 

Case stated by Isle of Ely justices. 

The four respondents were charged under s, 24 ot the Metro- 
politan Police Courts Act, 1839, with having in their possession 
in a motor car a large number of fowls which might reasonably 
be suspected of being stolen. During the period of the respondents’ 
remand some of the fowls were identified as belonging toa man wh 
had kept them in the Isle of Ely. The respondents having bec 
brought up on remand in the metropolitan police district, th 
prosecution offered no evidence and the justices dismissed th 
charge. The respondents were then at once arrested by a polict 
officer of the Isle of Ely, where they were later charged wit! 
larceny of the fowls. The Isle of Ely justices dismissed th 
charges on the ground that the respondents had already bee! 
discharged of offences arising in connection with the same acts 
The informant appealed. 

Lorp Gopparp, C.J., said that s. 24 of the Act of 1839 was 
designed to cover cases where it was impossible to show at th 
time of a man’s arrest that the property in his possession was 
stolen. It was not necessary to show that it was stolen, for 
the section referred to property which was reasonably suspected 
of being stolen or unlawfully obtained. It had been argued that 
the plea of aulrefois acquit was not available to the respondents 
because they had pleaded not guilty and the case had proce: led 
on that footing, R. v. Banks {1911} 2 K.B. 1095; 55 Sor. J 
727, being cited. The Court of Criminal Appeal did there decide, 
no doubt, that a double plea was not allowed in a criminal case, 
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but it was dealing with an extremely technical objection raised in 
support of the plea of autrefois acquit. All that it had decided 
was that, so long as the plea of not guilty stood, the plea of 
autvefois acquit could not be dealt with, but not that the court 
could not give leave to withdraw the plea of not guilty. The real 
answer to the respondents’ plea of autrefois acquit was that they 
had never been charged with larceny. The charge of larceny 
charged them with having stolen the goods. It was no answer to 
that that they had already been charged with unlawful possession 
of the goods under the Act of 1839, because that was an entirely 
different offence from that of larceny. The appeal must be 
allowed, and the case remitted to the justices with a direction that 
they had been wrong in law in giving effect to the plea of autrefois 
acquit, 

HUMPHREYS and SINGLETON, JJ., gave judgment agreeing. 

CouNSEL: Thorp, K.C., and Neil Lawson ; Pensotti. 

SoLicitors: Metcalfe, Copeman & Pettefar; J. H. Fellowes. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 
R. v. Booth 
Lord Goddard, C.J., Wrottesley and Croom-Johnson, JJ. 
26th March, 1946 

Criminal law—Receiving stolen property—Burden of proof. 

\pplication for leave to appeal from conviction. 

The appellant was convicted of receiving stolen property. 
Found by the police in possession of two motor-lorry engines, 
he gave an unsatisfactory explanation of how he came by them. 
The Recorder directed the jury that they would have to consider 
whether there was enough evidence on the appellant’s side to 
persuade or entitle them to reject the police officer’s evidence, and 
that if there had been negligence or foolishness in the appellant’s 
conduct that would not be enough to justify a verdict of guilty. 
It was contended that that direction did not follow R. v. 
Abramovitch (1914), 84 L.J.K.B. 396 ; 59 Sor. J. 288. 

Lorp Gopparp, C.J., giving the judgment of the court, said 
that R. v. Abramovitch, supra, was often misunderstood. It laid 
down no new rule of law. It merely said that in cases of receiving 
stolen goods the prosecution might discharge their burden of 
proof by showing that the prisoner was in possession of property 
which had been stolen. Then, in the absence of any explanation 
by the prisoner, the jury were entitled to convict on that evidence 
alone. If, however, the prisoner told a story which left the jury 
in doubt whether he had received the goods feloniously, they should 
acquit. He (his lordship) had often directed juries that the 
evidence for the defence might convince the jury of the prisoner’s 
innocence, or might cause such a doubt in their minds that it 
was their duty to acquit, or might strengthen the evidence for the 
prosecution. FR. v. Abramovitch, supra, merely meant that if 
the prisoner’s story caused doubt in the jury’s mind they should 
acquit him. There was no misdirection, and the application must 
be refused. 

CounsEL: Jolly, K.C., and Broadbent. 
not opposed. 

SOLICITOR : Registrar, Court of Criminal Appeal. 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.) 


PROBATE, DIVORCE AND ADMIRALTY 


Squires v. Squires 
Lord Merriman, P., and Jones, J. 6th May, 1946 
Husband and wife—Sepavation—Husband charged with common 
assault—Conviction of aggravated assault—Separation order— 
No opportunity for husband to oppose—Summary Jurisdiction 
(Married Women) Act, 1895 (58 & 59 Vict. c. 39), s. 4. 


\ppeal from a decision of Miss Campbell, a metropolitan 
magistrate sitting at Tower Bridge Police Court. 


On 15th August, 1945, the respondent wife took out a summons 
against the appellant, her husband, for common assault under 
s. 42 of the Offences Against the Person Act, 1861, and the 
husband pleaded guilty. The summons was not amended to 
one for aggravated assault under s. 43 applicable to assaults on 
females or boys under fourteen years of age. A summons was 
then and there taken out by the wife alleging persistent cruelty 
on the part of the husband. The magistrate held that the 
husband’s assault lacked the necessary element of persistence, 
and found that there was no other evidence of persistent cruelty. 
She accordingly dismissed that summons. The evidence of the 
assault had, therefore, been heard in relation to the issue of 
persistent cruelty, and not in relation to the nature of the assault 
itself, since the husband had pleaded guilty. Nevertheless, and 
also notwithstanding that the summons for common assault 


The application was 
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had not been amended, the magistrate convicted the husband 
of aggravated assault, which conviction, by virtue of the Summary 
Jurisdiction (Married Women) Act, 1895, gave the magistrate 
the necessary matrimonial jurisdiction to make a separation order 
in favour of the wife. She proceeded to do so without hearing 
the husband in opposition. The husband appealed. 

Lorp MERRIMAN, P., said that, while the conviction for 
aggravated assault might be open to appeal to a court of criminal 
jurisdiction, the Divisional Court of the Divorce Division could not 
go behind it (Bryant v. Bryant [1914] P. 277). The remedy, 
if the conviction was wrong, was by the normal criminal pro- 
cedure. Even, however, if the husband had been properly 
convicted of aggravated assault he was entitled under both s. 4 
of the Matrimonial Causes Act, 1878, ands. 4 of the Summary Juris- 
diction (Married Women) Act, 1895, to be heard in opposition to a 
separation order sought on the basis of that assault (Jones v. 
Jones [1895] P. 201, overruling Powell v. Powell (1889), 14 P.D. 
177, which was followed in Lewin v. Lewin [1891] P. 254). The 
appeal must be allowed and the case remitted for re-hearing by the 
other magistrate at Tower Bridge Police Court. A court of 
summary jurisdiction was not bound to state in open court the 
reasons for its decision, but it was bound to furnish the Divisional 
Court with those reasons. Chief clerks of courts of summary 
jurisdiction ought to know that it was insufficient, by way of 
informing the Divisional Court of the reasons, merely to state that 
the court had reached its decision after considering a number of 
named authorities. 

Jones, J., agreed. 

CounsEL: W. J. M. Dennis ; D. Henderson. 

SoLicitors: Shaen, Roscoe & Co.; Services Depariment, The 
Law Society. 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


PARLIAMENTARY NEWS 


ROYAL ASSENT 
The. following Bills received the Royal Assent on Friday, 
12th July :— 

BoRROWING (CONTROL AND GUARANTEE) 
BRECONSHIRE CouNTy COUNCIL 
BuRMA LEGISLATURE 
City oF Lonpon (VARIOUS PowERs) 
CoaL INDUSTRY NATIONALISATION. 
DUNDEE CORPORATION ORDER CONFIRMATION 
GLASGOW CORPORATION ORDER CONFIRMATION 
Lonpon County CounciL (MONEY) 
LONDON MIDLAND AND SCOTTISH RAILWAY 
MARQUESS OF ABERGAVENNY’S ESTATE 
Mip AND SouTtH East CHESHIRE WATER BOARD 
NEWCASTLE-UPON-TYNE CORPORATION 
RUSHDEN DistTrRIcT GAS 


HOUSE OF LORDS 
Read First Time :— 


DERBY CORPORATION (TROLLEY VEHICLES) PROVISIONAL 


ORDER BILt [H.C.] [5th July 
IpswicH CORPORATION (TROLLEY VEHICLES) PROVISIONAL 
ORDER Bivv [H.C.]. 5th july. 


MAIDSTONE CORPORATION (TROLLEY VEHICLES) PROVISIONAI 


ORDER BILL [H.C.]. [5th July. 
NorTHMET PowER BILL [H.C.]. [8th July. 
READING CORPORATION (TROLLEY VEHICLES) PROVISIONAI 

ORDER BIL [H.C.]. (5th July. 
SKEGNESS PIER PROVISIONAL ORDER BILL [H.C.}. [5th July. 

Read Second Time :— 
CARDIFF CORPORATION BILL [H.C.}. sth July. 
New Towns BILt [H.C.]. Jith July. 
SUPERANNUATION BILL [H.C.]. i9'h July. 


West MipLanps JOINT ELEcTRICITY AUTHORITY P! OVISIONAL 
ORDER BILv [H.C.]. [Lith July. 
Read Third Time :— 
West YORKSHIRE GaAs DistriBUTION BILL [H.L.|. 
10th July. 
In Committee :— 
NATIONAL INSURANCE BILL [H.C.]. [Sth July. 


HOUSE OF COMMONS 
Read Second Time :— 

ROYAL LONDON OPHTHALMIC HosPITAL, ROYAL WESTMINSTER 
OpnHTHALMIC HosPITAL and CENTRAL LONDON OPHTHALMI( 
HosPiITAL (AMALGAMATION, ETC.) Birt [H.L.}. [8th July. 

WEst Sussex County Councit Birt [H.L.]. [8th July. 

In Committee :— 


Civit AVIATION BILL [H.C.]. {11th July. 


THE 


QUESTIONS TO MINISTERS 


LEGAL AID AND ADVICE SCHEME 

Mr. Hector HuGues asked the Attorney-General if he has 
received the detailed scheme for giving legal advice and for the 
giving of legal aid in civil proceedings prepared by The Law 
Society on the lines recommended in the Report of the Committee 
on Legal Aid and Legal Advice in England and Wales ; when he 
expects to receive it; and if he intends to make it available to 
Members of this House. 

Sir HARTLEY SHAWCROssS : I would refer my hon. friend to the 
answer which I gave to the hon. Member for the Park Division of 
Sheffield (Mr. Burden) on 31st May [ante, p. 285}. I then said 
that The Law Society were preparing detailed estimates of the 
probable cost of working their scheme. My noble friend has 
to-day received some estimates from The Law Society, and until 
they have been examined I am unable to say whether The Law 
Society’s scheme is now complete. The question of presenting 
the scheme to Parliament cannot be decided until the scheme 
has been considered by the Government. 

Mr. JANNER: Can the learned Attorney-General say how long 
it is likely to be before this scheme comes into operation, as there 
is considerable need for it ? 

Sir HARTLEY SHAWCROsS: At a time when the Government is 
faced with many vital and urgent matters, first things have to 
come first, but we do appreciate the great importance of this 
matter. {10th July. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1946 

Control of Fertilisers (No. 31) Order. July 1. 

Household Textiles (Manufacture and Supply) 
(Consolidation) Directions. June 25. 

Local Loans. Treasury Minute fixing 
Interest on Local Loans. June 12. 

Local Loans. Treasury Minute fixing Rates of 
Interest on Local Loans. May 30. 

Open General Export Licence in respect of Goods 
sent by Parcel Post. June 28. 

Supreme Court. Rules of the Supreme Court (No. 3). 
July 4. 

Trading with the Enemy 
(Revocation) Order. July 6. 

War Pensions (Mercantile Marine) Scheme. 


Rates of 


(Specified Persons) 


June 29. 


DRAFT STATUTORY RULES AND ORDERS, 1946 
Double Taxation Relief (Taxes on Income) (U.S.A.) Order in 
Council, 1946 (including Supplementary Protocol). 
July 4. Note.—Supersedes Draft Order published 
Feb. 8, 1946. 


COMMAND PAPERS (SESSION 1945-46) 
No. 6859. United States. Protocol between the Government of 
the United Kingdom of Great Britain and Northern 
Ireland and the Government of the United States 
of America modifying the Convention of April 16, 
1945, for the avoidance of Double Taxation and 
the prevention of Fiscal Evasion with respect to 
Taxes on Income. Washington, June 6, 1946. 
(United States No. 1, 1946.) 
[Any of the above may be obtained from the Publishing Department 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.} 


RULES AND ORDERS 


S.R. & O., 1946, No. 1033/L. 12 
SUPREME COURT, ENGLAND 
PROCEDURE 
THE RULES OF THE SUPREME CouRT (No. 3), 1946. 
1946 

I, William Allen Baron Jowitt, Lord High Chancellor of Great 
Britain, in exercise of the powers conferred on me by Section 1 of the 
Administration of Justice (Emergency Provisions) Act, 1939,* and of all 
other powers enabling me in this behalf, and with the concurrence of 
two other Judges of the Supreme Court, do hereby make the following 
Rules under Section 99 of the Supreme Court of Judicature (Consolida- 
tion) Act, 1925+ :— 

1.—(1) The following paragraph shall be inserted after paragraph (3) 
of Rule 28a of Order XVI (which relates to the conduct of poor persons 
matrimonial causes on behalf of members of the Armed Forces of the 
Crown by solicitors employed by The Law Society) and shall stand as 
paragraph (3A) namely :— 

a * 2 & 3 Geo. 5, c. 78. 


DaTeED JuLy 4, 





t15&16Geo.5,¢.49. 


SOLICITORS’ 


JOURNAL July 20, 1946 


““ (3a) A conducting solicitor nominated as aforesaid may pay to 
Counsel briefed by him in any such proceedings, and Counsel so 
briefed may accept, fees not exceeding the following— 

For each undefended cause .. = i £1 3s. 6d. 
For each defended cause ne i ‘ £3 5s. 6d. 

In this paragraph the expression “‘ undefended cause ’’ includes a 

cause which is listed as a defended cause by reason only that a prayer 

for the exercise of the discretion of the Court is included.” 

(2) Rule 31B of Order XVI (which relates to costs in poor persons 
proceedings) shall be amended by inserting in paragraph (1) and 
paragraph (2) thereof after the words “‘ fees to Counsel,”’ in each place 
where those words occur, ‘‘ save (where Counsel is remunerated under 
the provisions of Rules 28a or 28B of this Order).”’ 

(3) In paragraph (1) of Rule 31c of Order XVI (which enables the 
Court or a Judge to order payment to the conducting solicitor out of 
any amount recovered by a poor person) there shall be inserted after 
the words “ not including fees of Counsel,’’ the words ‘‘ save where 
Counsel is remunerated under the provisions of Rules 28a or 28B of 
this Order.”’ 

2. The following rule shall be added to Order LV and shall stand as 
Rule 14c, namely— 

“14c. All applications to the High Court under the Public Trustee 
Act, 1906 (in addition to the specific applications referred to in 
Section 10 (2) and Section 13 (7) of the Act) shall be made to a Judge 
of the Chancery Division by Summons in Chambers. Every such 
summons shall be entitled in the Matter of the Will, Settlement or 
other trust, as the case may be, to which the Summons relates, and 
also in the Matter of the Act, and shall in the body thereof specify 
the particular section or sections of the Act under which relief is 
sought.” 

3. Rule 71 of Order LVB (which provides that applications to the 
High Court under the Second Schedule to the Housing Act, 1936, the 
First Schedule to the Town and Country Planning Act, 1932, Section 162 
of the Local Government Act, 1933, and Section 16 of the Town and 
Country Planning Act, 1944, shall be made to a Judge of the High Court 
selected for the purpose by the Lord Chancellor) shall be amended by 
substituting for the words ‘‘ Judge of the High Court selected for the 
purpose by the Lord Chancellor,” the words ‘‘ Judge of the King’s 
Bench Division.” 

4. These Rules may be cited as the Rules of the Supreme Court 
(No. 3), 1946. 

Dated the 4th day of July, 1946. 


Jowitt, C. 


Goddard, C.J. 
Merriman, P. 


We concur. 


The Lords Commissioners of His Majesty’s Treasury concur in the 


provisions of Rule 1 of these Rules. 
Frank Collindridge, 
C. James Simmons. 


Honours and Appointments 


Judge Haro_tp Ruopes has been appointed a Commissioner 
of Assize on the Northern Circuit (Manchester), and Sir NoEL 
Barré GOLpi£, K.C., a Commissioner of Assize on the South- 
Eastern Circuit (Lewes). 

Mr. WILLIAM DouGLas READER has been appointed Assistant 
Solicitor to Tyneméuth and North Shields (Northumberland) 


Corporation. 


Wills and Bequests 
Mr. H. J. Arundel, solicitor, of Nether Stanlow, Longsdon, 
left £12,470, with net personalty £9,598. 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 
TRINITY SITTINGS, 1946 
COURT OF APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION 
Rota OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL Mr. Justice 
Rota. Court I. VAISEY. 
Mr. Blaker Mr. Hay Mr. Farr 
tees., . 23 Andrews Farr Blaker 
Wed., ,, 24 Jones Blaker Andrews 
Thurs., ,, 25 Reader Andrews Jones 
Fri., » Hay Jones Reader 
Sat., 27 Farr Reader Hay 
Group A. Group B. 
Mr. Justice Mr. Justice Mr, Justice Mr. Justice 
RoxBURGH WyYNN-PARRY EVERSHED ROMER 
Non-Witness. Witness. Witness. Non-Witness 
Mr. Reader Mr. Jones Mr. Blaker Mr. Andrews 
Hay Reader Andrews Jones 
Farr Hay Jones Reader 
Blaker Farr Reader Hay 
Andrews Blake1 Hay Farr 
Jones Andrews Farr Blaker 


Date. 
Mon., July 22 


Date. 


Mon., July 
Tues., 
Wee. os 
Thurs., ,, 
Fri., x 
Set., es 














